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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.

Plaintiffs,

)
)
)
)
V. ) Case No. 4:05-cv-00329-GK F-PJC
)
TYSON FOODS, INC., et al. )

)

)

Defendants.

DEFENDANTS RESPONSE IN OPPOSITION TO PLAINTIFFS MOTIONSIN
LIMINE PERTAINING TO ALTERNATE SOURCES OF PHOSPHORUS AND
BACTERIA TO THE IRW [Dkt. No. 2436] AND BACTERIAL OR PHOSPHORUS
LEVELSIN OTHER WATERSHEDS [Dkt. No. 2411]

Defendants respectfully submit this consolidated brief in opposition to Plaintiffs Motion
in Limine Pertaining To Other Contributors Of Phosphorus And Bacteria To The IRW” (Dkt.
#2436) and Plaintiffs Motion in Limine To Preclude Argument, Questioning Or Introduction Of
“Evidence’ By Defendants Pertaining To Bacterial Or Phosphorus Levels In Waters Other Than
Those Of The IRW (Dkt. #2411). These motions seek to preclude discussion of alternate sources
of bacteria or phosphorous within the IRW, or levels of bacteria or phosphorous in other
watersheds. Both types of evidence are relevant to Plaintiffs' inability to prove that poultry
litter, as opposed to some other source, is responsible for bacteria or phosphorous found in the
waters of the IRW, and are therefore admissible under Federal Rules of Evidence 401 and 402.
Moreover, evidence of other contributors of phosphorus and bacteriais aso relevant to the
availability of joint and several liability for certain counts and bears upon the Court’s

determinations regarding injunctive relief. Plaintiffs motions should therefore be denied.
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ARGUMENT

Evidence is considered relevant to the extent that it has “any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence.” Fed. R. Evid. 401. Relevant evidenceis
generally admissible. Fed. R. Evid. 402. “‘The determination of whether the evidenceis
relevant is a matter within the sound discretion of the trial court.”” Gomez v. Martin Marietta
Corp., 50 F.3d 1511, 1518 (10th Cir. 1995) (quoting Texas E. Transmission Corp. v. Marine
Office-Appleton & Cox Corp., 579 F.2d 561, 566 (10th Cir. 1978)).
|. EVIDENCE REGARDING OTHER CONTRIBUTORS OF BACTERIA AND

PHOSPHORUSTO THE IRW AND BACTERIAL OR PHOSPHORUSLEVELSIN
OTHER WATERSHEDSISRELEVANT EVIDENCE OF LACK OF CAUSATION

Plaintiffs seek to exclude asirrelevant any discussion of alternate sources and levels of
bacteria and phosphorous within and without the IRW. See Dkt. No. 2411 at 2-3; Dkt. No. 2436,
at 3-8. However, evidence of other sources of bacteria and phosphorusin the IRW and of similar
bacteria and phosphorus levels in waters outside the IRW, particularly those where thereislittle
poultry farming, is relevant to causation. Causation is a necessary element of any tort claim,
including the torts of nuisance and trespass. See Twyman v. GHK Corp., 93 P.3d 51, 54 n. 4
(Okla. Civ. App. 2004); Angell v. Polaris Prod. Corp., 280 Fed. Appx. 74, 2008 U.S. App.
LEXIS 12007 (10th Cir. June 4, 2008). Plaintiffs must show that Defendants’ actions caused the
injury of which they complain:

In all tort cases, the plaintiff must prove that each defendant’s conduct was an

actual cause, also known as cause-in-fact, of the plaintiff’sinjury: Any attempt

to find liability absent actual causation is an attempt to connect the defendant

with an injury or event that the defendant had nothing to do with. Mere logic

and common sense dictates that there be some causal relationship between the
defendant’s conduct and the injury or event for which damages are sought.
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City of &. Louisv. Benjamin Moore & Co., 226 SW.3d 110, 113-14 (Mo. 2007) (quotations
omitted); see also Defendants’ Motion for Partial Summary Judgment Dismissing Counts 1, 2, 3,
4,5, 6, and 10 Dueto Lack of Defendant-Specific Causation and Dismissing Claims of Joint and
Several Liability Under Counts 4, 6, and 10, Dkt. No. 2069 (May 18, 2009) (“Causation
Motion”).

Asthe Court itself previously recognized, both sorts of evidence that Plaintiffs seek to
exclude are directly relevant to a central disputed fact, specifically whether bacteria or
phosphorous found in the waters of the IRW can be traced back to poultry litter. In denying
Plaintiffs’ motion for a preliminary injunction the Court pointed specifically to each type of
evidence. First, the Court noted that Plaintiffs had failed to “prov[e€] that bacteriain the waters
of the IRW are caused by the application of poultry litter rather than by other sources, including
cattle manure and human septic systems.” See Opinion & Order, Dkt. No. 1765, at 1-2 (Sept. 29,
2008). Second, the Court observed that “[t]he record reflects levels of fecal bacteriaat similar
levelsin rivers and streams throughout the State of Oklahoma, including waterways in whose
watersheds the record does not evidence similar application of poultry waste.” Id. at 7.

Asthe Court’ s ruling appreciated, such evidence is relevant to establishing whether
bacteria or phosphorous found in the environment may be traced back to poultry litter. The
Court noted during the recent Daubert hearings that Plaintiffs have not performed any fate and
transport analysisin the IRW to track specifically the movement of constituents of poultry litter
through the environment or account for alternate sources of those constituents. See Ex. 1
(Transcript of July 28, 2009 Hearing) at 249:2-16; EX. 2, (Transcript of July 29, 2009 Hearing) at
376:1-2. Indeed, Plaintiffs experts acknowledge that they cannot associate any particular
instance of alleged pollution in the IRW with any particular field or litter application associated

with any particular defendant. See Ex. 3 (Fisher 9-3-08 Dep.) at 80:14-82:17, 86:18-88:2; Ex. 4
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(Olsen 9-10-08 Dep.) at 46:24-47:25. The Court has now excluded Plaintiffs’ two key causation
witnesses, Drs. Harwood and Olsen, whose testimony was designed to circumvent this want of
proof. See Minute Sheets, Dkt. Nos. 2386 & 2387 (July 30, 2009). Without their source
tracking testimony, Plaintiffs are left to argue that the mere fact that poultry litter contains
bacteria and phosphorous and is land applied makes it more likely than not that poultry litter isa
source of bacteria and phosphorous in IRW waters.

Evidence of other sources of bacteria and phosphorous within the IRW is relevant to and
undermines that assertion. Thisisespecially true given that these alternate sources—wildlife;
cattle; urbanization; erosion; waste water treatment discharge; the use of commercial fertilizer;
etc.,—are often more proximate to the surface watersin question, and are not regul ated
specifically to prevent phosphorous runoff in the same matter as is the application of poultry
litter. See Ex. 5 (Sullivan 4-8-09 Depo.) at 427:18-428:14 (listing sources of phosphorousin the
IRW); see generally Defendants’ Motion for Partial Summary Judgment on Counts 7 and 8, Dkt.
No. 2057 (May 18, 2009) (discussing various statutes regulating the application of poultry litter).
The relevance of such evidence has been firmly established in this case. Asthe Tenth Circuit
noted, it is“undisputed that humans, various wildlife, and numerous farm animals, including
pigs, sheep, and cattle, rely on IRW lands and waterways, and harbor the various bacteria at issue
inthiscase.” Attorney General of the Sate of Oklahoma v. Tyson Foods, Inc., 565 F.3d 769, 778
(10th Cir. 2009). And, “[a]lthough Oklahoma attempted, through its expert witnesses, to
establish that poultry litter was a contributing source of the IRW bacteria, it did not account for

these alternative sources of bacteria.” |d. at 778. Asaresult, Plaintiffs “failed to link land-
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applied poultry litter and the bacteriain the IRW, so [they] could not meet even [the] low hurdle’
applicableto plaintiffs seeking injunctive relief under RCRA. Id. at 777.

Evidence of levels of bacteria and phosphorous in other watersheds is similarly relevant
to Plaintiffs failure to demonstrate causation.? If Plaintiffs are correct that by mere virtue of its
presence in the IRW, poultry litter must be responsible for bacteria and phosphorous in IRW
waters, then one could reasonably expect those levels to be substantially reduced in other
watersheds that are similar in all relevant respects except for poultry farming.® But, as
Defendants' evidence will demonstrate, that is not the case. See, e.g., Ex. 6 (Connolly Report) at
88 2.8, 6; see also Opinion & Order, Dkt. No. 1765 at 7. Indeed, Plaintiffs’ protestations as to
the irrelevance of such evidence are further belied by their own efforts to develop similar
“reference” evidence based on other reservoirs within the State of Oklahoma. See, e.g., Ex. 7
(Cooke 12-4-08 Dep.) at 40:16-41:2; 105:12-106:25 (explaining Plaintiffs study of Broken Bow
Reservoir asa“reference’ lake to determine the impact of poultry litter on Lake Tenkiller, and

concluding that “[i]t’s very fair to compare these two reservoirs.”). Finally, the Tenth Circuit

! Plaintiffs motion with regard to other sources within the IRW argues exclusively that such
evidenceisirrelevant to joint and severa liability. Asdemonstrated below, that is not the case.
Plaintiffs’ sole acknowledgement of the causation issue istheir assertion that causation has
somehow been conceded. See Dkt. No. 2436, at 6 n.2. Plainly that is not the case. The fact that
phosphorous has many sources in the watershed says nothing with regard to contributors of
phosphorous to the waters of the IRW. Plaintiffs' have consistently failed to demonstrate a fate
and transport basis for the movement of poultry litter constituents from field to waters of the
State.

% The Court’ s ruling slightly narrowing Dr. Sullivan’s testimony as to levels in watersheds other
than the IRW does not alter thisanalysis. To the extent that sufficient data exists to make an
appropriate comparison Dr. Sullivan remains free to testify as to bacteria or phorphorous levels
in other watersheds. Moreover, Dr. Sullivan is not Defendants’ only expert to draw such
comparisons. For example, Dr. Connolly compares Lake Tenkiller with Lakes Hugo and Sardis.
See Ex. 6 (Connolly Report) at 88 2.8, 6.

3 While Plaintiffs cite Federal Rule of Evidence 403, see Dkt. No. 2411 at 1, they base no
substantive argument on it.
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recognized the relevance of such evidence in this case, observing that “IRW bacterialevels

appear not to differ from bacterialevelsin other bodies of water throughout Oklahoma, even

where poultry farming isless common.” See Tyson Foods, 565 F.3d at 778.*

As this Court and the Tenth Circuit have recognized, evidence of bacteriaand
phosphorous in other watersheds and alternate sources within the IRW are highly relevant to
causation and are therefore properly admissible.

1. TESTIMONY AND OTHER EVIDENCE REGARDING OTHER
CONTRIBUTORS OF BACTERIA AND PHOSPHORUSTO THE IRW IS
RELEVANT TO DETERMINE THE AVAILABILITY OF JOINT AND
SEVERAL LIABILITY
As set forth in the Defendants Motion for Partial Summary Judgment, evidence of other

contributors of bacteria and phosphorus to the waters of the IRW is critical to determining

whether joint and several liability is even available for Counts 4, 6, and 10 of this case. See
generally Causation Motion. In the absence of action in concert, joint and several liability may

apply if the harm suffered is“indivisible” and the defendants are “joint tortfeasors.” Northup v.

Eakes, 178 P. 266, 268 (Okla. 1918). However, where the plaintiff has contributed to its own

injury, the indivisible injury theory does not apply and, as aresult, joint and several liability is

not available. See Waltersv. Prairie Oil and Gas Co., 204 P. 906, 908 (Okla. 1922); see also

Causation Motion at 21-25.

The State of Oklahoma has discharged, contributed to the discharge, or permitted the

discharge of materials containing phosphorus compounds and bacteriainto the soils and waters

of the IRW. See Causation Motion, Undisputed Facts at f25-57. Evidence of the State’'s

* The excerpt Plaintiffs cite from Dr. DuPont’s deposition, see Dkt. No. 2411, at 2-3, says
nothing regarding the relevance of such evidence to causation or transport issues.



Case 4:05-cv-00329-GKF-PJC  Document 2483 Filed in USDC ND/OK on 08/20/2009 Page 7 of 17

contribution to its own injury is central, and therefore relevant, to determining whether joint and
severa liability is available for counts alleging an indivisible harm.
1.  EVIDENCE REGARDING OTHER CONTRIBUTORS OF BACTERIA AND

PHOSPHORUSTO THE IRW ISRELEVANT TO THE COURT’'SFASHIONING

OF INJUNCTIVE RELIEF, IF ANY

Plaintiffs posit that a party facing injunctive relief cannot avoid its liability “based on
other contributing causes, testimony or evidence relating thereto” and therefore any such
evidence should be excluded as irrelevant. See Dkt. No. 2436 at at 7-8. However, the issuance
of injunctive relief iswithin the sound discretion of the court. Hecht Co. v. Bowles, 321 U.S.
321, 329 (1944). Because “[a]n injunction should issue only where the intervention of a court of
equity ‘is essential in order effectually to protect property rights against injuries otherwise
irremediable,”” Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982) (quoting Cavanaugh
v. Looney, 248 U.S. 453, 456 (1919)), evidence regarding other contributors of bacteria and
phosphorus levelsin the IRW is relevant to determining whether the harm isirreparable. Indeed,
as the Tenth Circuit noted, Plaintiffs’ failure at the preliminary injunction hearing to “establish
that poultry litter was a contributing source of the IRW bacteria, [and to] account for these
alternative sources of bacteria ... clearly left the district court with doubt about the potential
ameliorating effects of apreliminary injunction.” Tyson Foods, 565 F.3d at 778. The evidence
Plaintiffs now seek to exclude should elicit similar doubts at trial.

In the event that Plaintiffs meet their burden, the Court in fashioning injunctive relief will
enjoy the power and flexibility to “mould [its] decree to the necessities of the particular case.”
Hecht, 321 U.S. at 329. Evidence of other contributors, including Plaintiffs, to theinjury in
guestion would bear upon that calculation.

CONCLUSION
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For the foregoing reasons, Defendants request that the Court deny plaintiffs motionsin
limine and permit Defendants to present evidence of other contributors of phosphorus and

bacteriato the IRW and of bacterial and phosphorus levelsin waters other than those of the IRW.

Respectfully submitted,

BY: /9 Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Tyson Foods, Inc.

Bryan Burns

Timothy T. Jones

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michael R. Bond

KUTAK Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RyAN, WHALEY & COLDIRON, P.C.
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119 N. Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett 111

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW Firm, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'S, INC. AND
GEORGE’'SFARMS, INC.

BY: /s/ A. Scott McDanigl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
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Facsimile: (918) 382-9282
-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /g JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. JoshuaWisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONSFOODS,
INC.

BY: /g Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.

10
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Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

Y OUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GaABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390

-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

11



Case 4:05-cv-00329-GKF-PJC Document 2483 Filed in USDC ND/OK on 08/20/2009

Page 12 of 17

CERTIFICATE OF SERVICE

| certify that on the 20th of August, 2009, | electronically transmitted the attached
document to the court’ s electronic filing system, which will send the document to the following

ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
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Sidley Austin LLP
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Michael R. Bond michael.bond@kutakrock.com
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The Owens Law Firm, P.C.
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Motley Rice LLC (Providence)
321 SMain Street

Providence, Rl 02940

Marjorie Garman
19031 US HWY 412
Colcord, OK 74338-3861

Randall E Kahnke

Faegre & Benson (Minneapolis)
90 S 7" Street, Suite 2200
Minneapolis, MN 55402-3901

Richard E Parker
34996 S 502 Road
Park Hill, OK 74451



Case 4:05-cv-00329-GKF-PJC  Document 2483 Filed in USDC ND/OK on 08/20/2009 Page 17 of 17

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B Randall
58185 County Road 658
Kansas, OK 74347

Victor E Schwartz

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004

William House
P.O. Box 1097
Stilwell, OK 74960

/s/ Jay T. Jorgensen




